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Introduction.

1. A number of professional organisations (set out below) complained to the Dr Foster Ethics Committee (“the Ethics Committee”) that (a) the Dr Foster ‘Complementary Therapists Guide 2004’ (“the 2004 Guide”) was misleading and inaccurate in breach of Clause (i) of the Code of Conduct and (b) the research for the 2004 Guide was not conducted in an ethical fashion in breach of Clause (xi) of the Code of Conduct.

2. The Committee has, in part, upheld the complaints.

Publication.

3. The 2004 Guide was published:

3.1. on the Dr Foster website; and

3.2. in the Body and Soul Supplement (Parts 1 and 2) to The Times, on 10 January 2004 and 17 January 2004.

Complaints.

4. The following professional organisations complained on behalf of their members in writing and/or at a hearing of the Ethics Committee held on 26 February 2004:

4.1. British Chiropractic Association (“BCA”);

4.2. European Herbal Practitioners’ Association (“EHPA”);

4.3. McTimoney Chiropractic Association (“MCA”);

4.4. The British Osteopathic Association (“BOA”).

5. The following Statutory Regulatory Body made submissions to the Committee at a hearing held on 26 February 2004:

5.1. General Chiropractic Council (“GCC”);

5.2. The General Osteopathic Council (“GOsC”)

The following Complementary Medicine Professional Organisations made submissions to the Committee at a hearing held on 26 February 2004:

5.3. British Osteopathic Association (“BOC”);

5.4. British Chiropractic Association (“BCA”);

5.5. European Herbal Practitioners Association (“EHPA”);

5.6. McTimoney Chiropractic Association (“MCA”);

5.7. Society of Homeopaths (“SoH”);

5.8. General Osteopathic Council (“GOC”);

5.9. Faculty of Homeopathy (“FoH”);

5.10. British Acupuncture Council (“BAC”);

Complaints.

6. The principal complaints/submissions of the professional organisations were, in summary, as follows.

6.1. Dr Foster imposed ‘arbitrary standards’;

6.2. the 2004 Guide condemned many practitioners as having failed Dr Foster’s best practice standards;

6.3. practitioners were not informed by Dr Foster that the data they provided would be used to rank practitioners’ standards of practice into “pass” or “fail”;

6.4. the criteria were not sound criteria;

6.5. members did meet best practice criteria;

6.6. respondents were not informed what the information provided was going to be used for and they had no idea of the criteria against which they were going to be evaluated. 

6.7. the best practice standards were not agreed with the professional organisations;

6.8. the criteria used were invalid and not ones to which the professional organisations could subscribe;

6.9. the ‘best standards’ were developed in isolation by Prof Ernst and his team. They were not developed in debate with the relevant professional organisations. Dr Foster researchers incorrectly and incompletely recorded the information given to them by BCA and EHPA members.

7. It was clear to the Committee that the core complaint of the professional organisations was the use by Dr Foster of the so-called ‘best practice standards’ by which practitioners were evaluated and categorised as pass or fail.

Submissions of Dr Foster.

8. Dr Foster denied breaching the Code of Conduct. The Committee heard evidence from Mr Tim Kelsey, Chief Executive of Dr Foster, on 30 March 2004.

9. Dr Foster stated that:

9.1. all practitioners were informed prior to publication that their information would be published and were given the opportunity to view and correct the information held by Dr Foster;

9.2. it was not an abuse of the data to ‘rank’ practitioners into ‘pass’ or ‘fail’ as Dr Foster made clear their intention to differentiate between practitioners’ practices;

9.3. all practitioners were advised the information would be used to provide a 2004 Guide to patients and Dr Foster could not see how this could be achieved without differentiating between practitioners;

9.4. the August 2002 Guide graded practitioners according to certain answers to the questionnaires. Therapists were all alerted to the book;

9.5. Dr Foster interviewed a wide number of patients using complementary therapy services in the UK and asked them (a) how they had selected a practitioner; and (b) whether there where any other particular pieces of information they would find helpful in making these decisions.

9.6. on the basis of (a) these responses; (b) desk research into issues that had been raised by other organisations; and (c) the advice of Exeter University and others with whom Dr Foster consulted they produced a set of areas of interests. Those were then used to create a draft questionnaire in consultation with practitioner organisations.

9.7. Dr Foster asserted that the ‘best practice standards’ constituted an attempt by Dr Foster to find some uniform measure of professional quality, over and above those required by statute or professional regulation to satisfy public demand’.

9.8. In relation to the requirement of accuracy in the Code of Conduct, Dr Foster stated that they were ‘aware of several inaccuracies’ which they had taken steps to correct. As to ‘ethical research’ Dr Foster maintained that ‘it was clear enough from the questionnaire and covering letters that answers would be assessed and commented upon. It was not unethical not to make specific mention of this fact during the research process’.

Heads of complaint.

10. The Committee considered that the principal areas of complaint under the Code of Conduct were as follows:

10.1. the use, in the 2004 Guide, of the phrase ‘best practice standards’ to describe the criteria by which practitioners were evaluated resulted in the publication of misleading, inaccurate, or distorted material;

10.2. the research for the 2004 Guide was not conducted in an ethical fashion as practitioners were not informed that the questionnaire would be used as a basis for assessing them against the ‘best practice standards’ and there was no proper consultation about the ‘best practice standards’ by Dr Foster prior to publication of the 2004 Guide.

Decision.

Accuracy.

11. Clauses (i) and (ii) of the Code of Conduct provide as follows:

“(i)
Dr Foster will take care not to publish inaccurate, misleading or distorted material including pictures.

(ii) Whenever it is recognised that a significant inaccuracy, misleading statement or distorted report has been published, Dr Foster will take steps to promptly correct it.”

12. The Committee considered that the use of the phrase ‘best practice standards’ was inaccurate and misleading.  Dr Foster accepted that it was not attempting to set professional standards for practitioners. Rather it was attempting to assess practitioners against the standards demanded by consumers. When giving evidence Mr Kelsey acknowledged that it would have been more appropriate/accurate to have described the criteria as ‘consumer standards’. The Committee considered that Dr Foster ought more accurately to have used a phrase such as ‘consumer standards’. Had the phrase ‘consumer standards’ been used then it would have been clear that the 2004 Guide was not seeking to set professional standards. Further, it would have avoided any suggestion that practitioners who ‘failed’ to meet the Dr Foster ‘best practice standards’ did not meet the required professional standards.

13. The Committee considered that in using the phrase ‘best practice standards’ Dr Foster had not taken sufficient care so as not to publish inaccurate, misleading or distorted material. The Committee therefore decided that in using the phrase ‘best practice standards’ Dr Foster was in breach of clause (i) of the Code.

Ethical research.

14. Clause (xi) provides as follows:

‘(xi)
Dr Foster will conduct research in an ethical fashion. In collecting information Dr Foster researchers will identify to any subject of research the scope and aim of the research project …’.

15. The Committee considered, on the balance of probabilities, that in carrying out the research for the 2004 Guide Dr Foster did not make it sufficiently clear to practitioners:

15.1. that the information they provided would be used, amongst other things, for purposes of comparison between practitioners;

15.2. the nature of the ‘best practice standards’;

15.3. that the ‘best practice standards’ would be applied to the information they supplied; and

15.4. that they would be marked ‘pass/fail’ in the light of the information they provided.

16. The Committee considered that in collecting information Dr Foster researchers did not adequately identify to the subjects of the research the scope and aim of the research project.  Dr Foster was therefore in breach of clause (xi) of the Code of Conduct.

17. As a consequence of this decision, the Ethics Committee has asked Dr Foster to apologise.

18. As a conclusion to this process, the Ethics Committee wished to record how impressed it was that both the Complementary Medicine organisations and Dr Foster had said how keen they were to see a constructive outcome to this enquiry.   The Ethics Committee shared that feeling, and felt there was now a unique opportunity to consider the relationship between Dr Foster and the Complementary Medicine profession in a new, positive and constructive way.  The Ethics Committee commended this thought to both parties.  If it found favour, the Ethics Committee would be prepared to facilitate future discussions.
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